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Abstract:-

The study deals with the impact of arbitration agreement on against the
judicial immunity and the concept of international arbitration and its
importance, the importance of recognition ,implementation of the provisions
and presented the arbitration agreement and the state's eligibility to
conclude this agreement and then referred to the legal immunity in terms of
definition and rules governing them and then we touched on the impact of
the agreement To arbitrate the right of the State to uphold its immunity
either in the face of the arbitral tribunal or in the face of national jurisdiction
when considering a dispute relating to the arbitration agreement.

Despite the importance of international arbitration and the frequent
recourse to it for its advantages and benefits to States and bodies, it often
raises many difficulties and problems with the great importance it enjoys in
various fields. Arbitration is a legal means recognized by regimes and
persons to settle disputes, Private law or between persons of private law
and public law, especially after the evolution of the various legal systems
that recognized the eligibility of States to conclude arbitration agreements.

This general capacity of the State as a party to arbitration and its
enjoyment of judicial immunity in the face of national jurisdiction requires
careful handling and preferential treatment by the authorities of other States
for the disruption of international relations. Arbitration between a private party
and the State was always the subject of controversy for one main reason:
whether the State in arbitration would pay its own immunity even though it
had become a commercial enterprise and had intervened in the field of
international trade, which was one of the most important means of settling its
disputes.

The study concluded that the subject of the arbitration agreement's
impact on the payment of judicial immunity is one of the most sensitive
issues, because it relates to a sovereign issue. It is necessary to establish
a balance between two contradictory issues: arbitration and immunity. The
stability of international transactions is not correct unless the state's right to
pay judicial immunity is limited Arbitration The adoption of this right by the
State will result in the fear of entering the legal relations to which the State
is a party, which represents a rebound in international trade relations and a
restriction on international commercial investment.

Keywords: Arbitration, Jurisdiction, International Arbitration,
State, Dispute Resolution.
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(22) Article (2/3) : (le tribunal d’un état contractant ¢saisi dm litige sur une question au
sujet de laquelle les parties ont conclu une convention au présent article« international

en organisant différents mecanstiutution du tribunal arbitral¢ notamment consacre
implicitement cette obligation ibid. p79
oo ISy 3L Jlas 3 a5l LY )13 VAVA/ /T G L A1 il LeSi2 51 5 (YY)
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(24) ((On ne peut compromettre sur les questions d'état et de capacité des personnes, sur
celles relatives au divorce et a la séparation de corps ou sur les contestations intéressant
les collectivités publiques et les établissements publics et plus généralement dans toutes
les matieres qui intéressent I'ordre public.

Toutefois, des catégories d'établissements publics a caractére industriel et commercial
peuvent étre autorisées par décret & compromettre))

(25) ((Par dérogation a l'article 2060 du code civil, 1'Etat, les collectivités territoriales et les
établissements publics sont autorisés, dans les contrats qu'ils concluent conjointement
avec des sociétés étrangéres pour la réalisation d'opérations d'intérét national, a
souscrire des clauses compromissoires en vue du réglement, le cas échéant définitif, de
litiges liés a I'application et l'interprétation de ces contrats))
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(38)- le principe compétence est compris comme donnant aux arbitres le pouvoir de décider
seuls de leur investiture au moins en droit francais, la régle de compétence a une
double fonction et, comme la convention d,arbitrage,elle produit un effet positif et un
effet négative .I’effet positif de la régle compétence est de permettre aux arbitres de

stature sur leur propre compétence .fauchard et autres, p.414n" 659-660.; "ce principe
connu gentlemen's sous sa formation en langue allemande de compétez et qui signifie
que les arbitres statuent sur leur propre compétence lorsque celle-ci arrive a étre
conteste par I, une des parties, constitue I, une des régles matérielles les plus en vogue
actuellement dans I, arbitrage international." Mastefa Trari-Tani, Droit Algérien de I,
arbitrage commercial international, lere Edition Berti 2007, p 105
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(1)Ademsammcl , Jurisdictional problems international commercial Arbitration Supers
,1989,p17.
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(3) Article 1465 "Le tribunal arbitral est seul compétent pour statuer sur les

contestations relatives a son pouvoir juridictionnel"

(4)Article 30 "un less otherwise a greed by the parties , the arbitral tribunal may

rule on its own substantive juristliction , thatis , as to ...

a. Whether there is avalide arbitration agreement .

b. Whether the tribunal is propering coustrtuted , and .

c. What matters have been submitted to arbitration in accordance with the
arbitration agreement" .

1-Article (5) "... 3. Subject to any subsequent judicial control provided for under

the lex fori , the arbitrator whose jurisdiction is called in question shall be
entitled to proceed with the arbitration, to rule on his own jurisdiction and to
decide upon the existence or the validity of the arbitration agreement or of the
contract of which the agreement forms part" .

2-Article (41) "1- The Tribunal shall be the judge of its own competence....." .
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(55)- Article (6):" 1. A plea as to the jurisdiction of the court made before the court seized
by either party 42 to the arbitration agreement, on the basis of the fact that an
arbitration agreement exists shall, under penalty of estoppel, be presented by the
respondent before or at the same time as the presentation of his substantial defence,
depending upon whether the law of the court seized regards this plea as one of
procedure or of substance"

(56)-Article (2):"....3 The court of a Contracting State, when seized of an action in a matter
in respect of which the parties have made an agreement within the meaning of this
article, shall, at the request of one of the parties, refer the parties to arbitration, unless it
finds that the said agreement is null and void, inoperative or incapable of being
performed."
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G gl of b (sl sty |3 el e el w85 13] (55001 g8 ptny PCERR T sl
(Codods (S Y 51 391 ke o1 39 51 bl GUsYI OF LS 585 oI e g 90l 92 30

WS Gad Yy ) e (oS d kel Lkl bl 1 056 e (V) 85U i =(0)
Sl o ol pin @l e Jy 3l 558 L@uém&’d\gb—&éﬂ Sl oleul Ly
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wSE in ol siie g5 LS all 15 13]) (e Lo g3l oSl A 0 (19) 5300 = (T)
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RS = A Ll olsl 2 Y1066 e (188A) 33U el =(TY)

((Lorsqu’un litige relevant d'une convention d'arbitrage est porté devant une juridiction de

1'Etat, celle-ci se déclare incompétente sauf si le tribunal arbitral n'est pas encore saisi
et si la convention d'arbitrage est manifestement nulle ou manifestement

inapplicable....))
e $ SV m"‘ﬂ‘ O 9l e Vo sall e 1 3,381 gl —(TY)
((Where in legal proceedings relief by way of interpleader is granted and any issue between

the claimants is one in respect of which there is an arbitration agreement between them,
the court granting the relief shall direct that the issue be determined in accordance with
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the agreement unless the circumstances are such that proceedings brought by a claimant
in respect of the matter would not be stayed))

Gl Ll le) 1 adge 3 Wl e st L3S0 Sl Dale 5y (6l 4l 4 iy (1))
VANl )t 13850 (2 51
(65)- Chaque Etat defender sa propre compétence sans se soucier de celle des autres, il n, y
apas de répartition des compensés. Pierre Mayer, droit international prive,
Montghrestien, 5 ed 1996. P 220N" 330
(A Syl (sl | le il Sls ¢ ol SLiadll jolians Y LS Ble e plins-(11)
Yo (YooY
NV e AAAY 3 luay cdayl Il dalall ‘cu\ L;U.JJ\ O &l (dlasll §=La.c Sy
N1V0 2 ¢ldl sl cddaall alias .5 =(TA)
celaday Loy 0¥ o (5 el padly dellall CasUI Hls (ol oledadl (gl udy (g 56 .5 -(T9)
YNO/V/YN 3 EFVY sl A3 )l S (3 ) pdze - 3
NANR/Y/Y GVTAA 24l 831l BB I (3 5580 - 4
(72)-Niboyet,immunité de juridiction et incompétence d' aribtition
Ll pl.d\ dg 5 gi &t (A5Ladl Slat c’eJJ\ b Gsls L,1:— §=Li..:a)j:5> e 4l L
Y2808 Ly (ST L Y1 suall (dslasYl
Yool Huall (45Ladll Sled ol b 3slo o alias-(VY)
Y ohels A4 po Gl sdhaas (Wl de et L8805 -(VE)

L&u\.u Lﬂj Y‘Z\“uﬂ‘&l«w PE-2 433\-.4;-\-: 8.).3\ ) L;LC- (auldb.: 40\5:':’9\ BV d’f L})EJ\—(VO)
(76)( ““.... Labsence de limitation générale de la compétence international des juridictions
par le droit international public... I, idée de résoudre les pro plemes de droit
international prive graca aux principes du droit international public a connu son
apogee au 19eme siécle et au debut du 20eme siecle. Bien qu ils en deduisent des
consequences differentes, la majorite des auteurs de I,epoque consideraient que les
regles de droit international prive determinaient les frontiers de la souverainete des
Etats. En operant une repartation des compétences législatives et juridictionnelles
respectives de I,Etat du for et des Etats etrangers. Cette conception amenait beaucoup
d,auters a resoudre directement les problems de droit international prive grace aux
principes du droit international puplic. Le refus d,appliquer la loi etrangere apparaissant
comme une violation de la souverainete des Etats etranggers, le droit international
public pouvait justifier I,obligation des Etats d,appliquer la loi etrangere (...) Mais
outré qu,elles reposaient sur une conception erronee du droit international prive comme
conflit de sovrerainetes, ces theories consideraient a des solutions douvent inadaptees.
Elles atttibuient en particulier a la competence international des juridications des
limites tantot excessiveement strictes, en la liant trop stricment au principe de
territorialite comme, dans les droits de common law, avec la competence fondee sur la
notification de I,acte introductive d,instance au defendeur sur le territoire de I,Etat
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dufor ou la nationalite des parties comme en droit francais, avec les articles 14et du
code civil et le principe d,incomoetence du juge fracais dans les litiges entre etrangers.”
Voir Laurence Usinier, la régulation de la compétence juridictionnelle en droit
international, économisa 2008, p52no. 39.

Bl alae DS 4b LS| 221 ol aaid el peoladl mazdl S5 o 3oLl 3 D pl=(VY)
» c o) SN it o) sl & Bk 5

)l Hlemal oL Ll 3 s - Olalu Lgdales o sl Y Eott L 155 4515 (e
dprees da el e ol daz T oliass V1 e ety IVl s Bplll poliass|
Aadalf 1449 ¢ (Seal) Gl slase (aldl Jsudl 03l (e Badw laas (BN
& L] yamg W il al 33091 ke e LSE ol (3 2 alndl L Y0 Y o ( S5V
S iy 5 gy o) sl g1 o Lad) gl Uik 050 Y1 Tl 5
31 U Ll (it g (g sanll) O SN 108 (3 atd) g domes 3l 03,51 LeFur

158l AY 5o NAAL 1A OlSI L gl s 31 e D128V 05 IS

. La souverainete international de I,Etate ne s,analts pas en termes poditifs,

comme un ensemble de pouvoirs qu, il tiendrait sur ses sujets ou sur les
autres, elle est un attribute negatif et signifie et qu,aucun pouvois legal ne peut
s,exercer sur lui...’

g3\ s ol g g5l 3 G e 54 (ol Sl ol il de el e dgiall 14s 3 ((VA))

VAS L2 VAVY cialdll dadall &y )l diagdl 15 (opd sl JLadll jolazs Y

(79)( Le droit public sun Etat s,applique sur I,ensemble de son territoire. Cependant, I,Etat

peut ne pas appliquer son droit interne a I,egard de certaines activies d,un Etat etranger
lui permrttent d,une part de garantir I,independace fonctionnelle de ses servies publics,
d,autre part d,assurer sa souverainete sur les biens se trouvant dans un territoire
etranger. Brice Soccol, manuel des relations internationals, Paradigme, 12 ed. 2008,
p37.
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(86)-Ali Bencheneb, Les mécanismes juridiques de la relation commerciale internationale
de I, Algérie, OPU, 1984 p47

SUMN G052 \TA/N/Y0B oY o8, 05Ul oy LY ods e G 1l Bolo -(AV)
ATR/Y/Y G VTAA 34e &30 a0
NEY. 2 (il sdheas ol dasT 550 |
Al Aol wle U (35 550all oSl ST e 03y cpalall (sl l el L5 =(AQ)
- 0Ap2 VARV (A S aaldl S s
(90)-fouchard (ph) ,I'arbitrage commercial,op.cit,p91,n0.162.
Y E o Yol sl iy jall Lagdl Hlscd gl 5 sae 3 mi.’d\ A3 g2l G 7l 3 =(4Y)
ey u.o4cja iy O Oy J ol oo Sladll 0 5l ol Ll o 3-(4Y)
1sle 14710 b lezmadt il Sle & ) laniil 5 A3LE1(1/¥0) 83Ul s —(4F)
((The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an
investment, between a Contracting State (or any constituent subdivision or agency of a
Contracting State designated to the Centre by that State) and a national of another Contracting

State, which the parties to the dispute consent in writing to submit to the Centre. When the
parties have given their consent, no party may withdraw its consent unilaterally )).

161870 plad jletma¥l ole e & g sl Z3W1 cpe (Y1) 3301 s ~(4)
((Consent of the parties to arbitration under this Convention shall, unless otherwise stated,
be deemed consent to such arbitration to the exclusion of any other remedy. A

Contracting State may require the exhaustion of local administrative or judicial
remedies as a condition of its consent to arbitration under this Convention )).
1o VAVY alad Jpll liad Ly 531 3LV e (1Y) 85U i ~(40)

((1-Where a Contracting State has agreed in writing to submit to arbitration a dispute which
has arisen or may arise out of a civil or commercial matter, that State may not claim
immunity from the jurisdiction of a court of another Contracting State on the territory
or according to the law of which the arbitration has taken or will take place in respect
of any proceedings relating to:

A. the validity or interpretation of the arbitration agreement;

B. the arbitration procedure;

C. the setting aside of the award ,unless the arbitration agreement otherwise provides)).
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ASLad BN Il e J gl llad
(97)-ICC Award No. 2321, YCA 1976, Document-Id: 202321, https://www.trans-
lex.org/202321.
(98) LIAMCO v. The Government of the Libyan Arab Republic, https://www.trans-

lex.org/261400.
(99)- Pierre Bourel et Yuvon Loussouarn, Droite Internationa prive, Dalloz 1978, p 126.

dvad sdeay 01,8 3 (MUSTILL) 35501 Uay 30 ol o 01 Gl 51,3 3 oLEY e st~ (1)
e Loy yma a0 (e Jlasl 431l &y it b gl 3S 8 o Ay oSU1 &y gd| b glad| S, ol las
IL;U}SN‘ CUM
https://www.publications.parliament.uk/pa/1d200102/ldjudgmt/jd020516/kuwait-1.htm
-(101)Article (9)"1- Where a State has agreed in writing to submit a dispute which has

arisen, or may arise, to arbitration, the State is not immune as respects proceedings in
the courts of the United Kingdom which relate to the arbitration)).

.Zfiuﬂc&l.u hee () 9l G C\Jw.;(\.\‘)_
(103) -Seema Bono & others , Sovereign Immunity and Enforcement of Arbitral Awards:

NavigatingInternational Boundaries,
1 Ga SN Bl e iV e pdie 22
https://m.mayerbrown.com/.../sovereign-immunity-and-enforcement
.Y'Ouﬂc&lﬂ: )M ‘L";j"\'“ u.ou-‘ L;L.a.é.!\ u}JLEJ\ 4.)‘»\;-‘ J.:w.” Rlé.:é:-.: —(\ii)

(105)-alan s alexandroff & ian a laird , Compliance and
enforcement,alanalexandroff.com/wp-content/uploads/2010/.../asa_laird ch29.pdf.

(106) -"To the extent that any of the Parties may in any jurisdiction claim for itself ...
immunity from service of process, suit, jurisdiction, arbitration ... or other legal or
judicial process or other remedy ..., such Party hereby irrevocably and unconditionally
agrees not to claim and hereby irrevocably and unconditionally waives any such
immunity to the fullest extent permitted by the laws of such jurisdiction"

(107) - " Subsection (2) does not prevent the giving of any relief or the issue of any process
with the written consent of the State concerned; and any such consent (which may be
contained in a prior agreement) may be expressed so as to apply to a limited extent or
generally; but a provision merely submitting to the jurisdiction of the courts is not to be
regarded as a consent for the purposes of this subsection."

(108) - "Where a State has agreed in writing to submit a dispute which has arisen, or may
arise, to arbitration, the State is not immune as respects proceedings in the courts in
Singapore which relate to the arbitration".

(109)-I'Etat d'Israél et la société de droit iranien National Iranian oil company (NIOC),
Cour de Cassation, Chambre civile 1 Audience publique du mardi 1 février 2005 ,N° de
pourvoi: 01-13742 02-15237.
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