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Abstract:- 
The study deals with the impact of arbitration agreement on against the 

judicial immunity and the concept of international arbitration and its 
importance, the importance of recognition ,implementation of the provisions 
and presented the arbitration agreement and the state's eligibility to 
conclude this agreement and then referred to the legal immunity in terms of 
definition and rules governing them and then we touched on the impact of 
the agreement To arbitrate the right of the State to uphold its immunity 
either in the face of the arbitral tribunal or in the face of national jurisdiction 
when considering a dispute relating to the arbitration agreement. 

 Despite the importance of international arbitration and the frequent 
recourse to it for its advantages and benefits to States and bodies, it often 
raises many difficulties and problems with the great importance it enjoys in 
various fields. Arbitration is a legal means recognized by regimes and 
persons to settle disputes, Private law or between persons of private law 
and public law, especially after the evolution of the various legal systems 
that recognized the eligibility of States to conclude arbitration agreements. 

 This general capacity of the State as a party to arbitration and its 
enjoyment of judicial immunity in the face of national jurisdiction requires 
careful handling and preferential treatment by the authorities of other States 
for the disruption of international relations. Arbitration between a private party 
and the State was always the subject of controversy for one main reason: 
whether the State in arbitration would pay its own immunity even though it 
had become a commercial enterprise and had intervened in the field of 
international trade, which was one of the most important means of settling its 
disputes. 

The study concluded that the subject of the arbitration agreement's 
impact on the payment of judicial immunity is one of the most sensitive 
issues, because it relates to a sovereign issue. It is necessary to establish 
a balance between two contradictory issues: arbitration and immunity. The 
stability of international transactions is not correct unless the state's right to 
pay judicial immunity is limited Arbitration The adoption of this right by the 
State will result in the fear of entering the legal relations to which the State 
is a party, which represents a rebound in international trade relations and a 
restriction on international commercial investment. 

Keywords: Arbitration, Jurisdiction, International Arbitration, 
State, Dispute Resolution. 
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 


 

 
Fouchard(Ph), L’arbitrage commercial international. In: Revue international de droit 

compare, p 53.  



 


 
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 
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

 

 
(18  ) Ph. FOUCHARD,opcit, p 53. 

 

 

. 
(22 Article (2/3) : (le tribunal d’un état contractantsaisi dm litige sur une question au 

sujet de laquelle les parties ont conclu une convention au présent article international 

en organisant différents mecanstiutution du tribunal arbitral notamment consacre 
implicitement cette obligation ibid. p79 



 

(24) ((On ne peut compromettre sur les questions d'état et de capacité des personnes, sur 
celles relatives au divorce et à la séparation de corps ou sur les contestations intéressant 
les collectivités publiques et les établissements publics et plus généralement dans toutes 
les matières qui intéressent l'ordre public. 
Toutefois, des catégories d'établissements publics à caractère industriel et commercial 
peuvent être autorisées par décret à compromettre)) 

(25) ((Par dérogation à l'article 2060 du code civil, l'Etat, les collectivités territoriales et les 
établissements publics sont autorisés, dans les contrats qu'ils concluent conjointement 
avec des sociétés étrangères pour la réalisation d'opérations d'intérêt national, à 
souscrire des clauses compromissoires en vue du règlement, le cas échéant définitif, de 
litiges liés à l'application et l'interprétation de ces contrats)) 




. 





.

 
=http://www.eslam.de/arab/manuskript_arab/verfassung_iri/verfassung_iri.htm. 

 
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)38( - le principe compétence est compris comme donnant aux arbitres le pouvoir de décider 
seuls de leur investiture au moins en droit français, la règle  de compétence a une 
double fonction et, comme la convention d,arbitrage,elle produit un effet positif et un 
effet négative .l’effet positif de la règle compétence  est de permettre aux arbitres de 
stature sur leur propre compétence .fauchard et autres, p.414n  659-660.; "ce principe 
connu gentlemen's sous sa formation en langue allemande de compétez et qui signifie 
que les arbitres statuent sur leur propre compétence lorsque celle-ci arrive a être 
conteste par I, une des parties, constitue I, une des règles matérielles les plus en vogue 
actuellement dans I, arbitrage international." Mastefa Trari-Tani, Droit Algérien de I, 
arbitrage commercial international, 1ere Edition Berti 2007, p 105 
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


 




 
(3) Article 1465 ''Le tribunal arbitral est seul compétent pour statuer sur les 

contestations relatives à son pouvoir juridictionnel" 
(4)Article 30  "un less otherwise a greed by the parties , the arbitral tribunal may 

rule on its own substantive juristliction , that is , as to …  
a. Whether there is avalide arbitration agreement .  
b. Whether the tribunal is propering coustrtuted , and .  
c. What matters have been submitted to arbitration in accordance with the 

arbitration agreement" .  
1-Article (5 ) "… 3. Subject to any subsequent judicial control provided for under 

the lex fori , the arbitrator whose jurisdiction is called in question shall be 
entitled to proceed with the arbitration, to rule on his own jurisdiction and to 
decide upon the existence or the validity of the arbitration agreement or of the 
contract of which the agreement forms part" .  

2-Article ( 41 ) "1- The Tribunal shall be the judge of its own competence….." .  



 

4



. 
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

 
)55( - Article (6):" 1. A plea as to the jurisdiction of the court made before the court seized 
by either party 42 to the arbitration agreement, on the basis of the fact that an 
arbitration agreement exists shall, under penalty of estoppel, be presented by the 
respondent before or at the same time as the presentation of his substantial defence, 
depending upon whether the law of the court seized regards this plea as one of 
procedure or of substance"   

)56( -Article (2):"….3 The court of a Contracting State, when seized of an action in a matter 
in respect of which the parties have made an agreement within the meaning of this 
article, shall, at the request of one of the parties, refer the parties to arbitration, unless it 
finds that the said agreement is null and void, inoperative or incapable of being 
performed."  




 




 




. 




…... 

         

          

 
((Lorsqu’un litige relevant d'une convention d'arbitrage est porté devant une juridiction de 

l'Etat, celle-ci se déclare incompétente sauf si le tribunal arbitral n'est pas encore saisi 
et si la convention d'arbitrage est manifestement nulle ou manifestement 
inapplicable….)) 

 
((Where in legal proceedings relief by way of interpleader is granted and any issue between 

the claimants is one in respect of which there is an arbitration agreement between them, 
the court granting the relief shall direct that the issue be determined in accordance with 



 

 

 
 

 
 
 

 
 

 

ISNN 1997-6208 
The Islamic University College Journal 

 

No. 50 
Part: 1  

 
the agreement unless the circumstances are such that proceedings brought by a claimant 
in respect of the matter would not be stayed)) 


 

)65( - Chaque Etat defender sa propre compétence sans se soucier de celle des autres, il n, y 
apas de répartition des compensés. Pierre Mayer, droit international prive, 
Montghrestien, 5 ed 1996. P 220N  330 


 

 
 
 

 3 
4 

)72( -Niboyet,immunité de juridiction et incompétence d' aribtition  

 

 
 
 

()76(  “…. I,absence de limitation  générale de la compétence international des juridictions 
par le droit international public… I, idée de résoudre les pro plemes de droit  
international  prive  graca aux principes du droit international public a connu son 
apogee au 19eme siècle et au debut du 20eme siècle. Bien qu ils en deduisent des 
consequences differentes, la majorite des auteurs de I,epoque consideraient que les 
regles de droit international prive determinaient les frontiers de la souverainete des 
Etats. En operant une repartation des compétences législatives et juridictionnelles 
respectives  de I,Etat du for et des Etats  etrangers. Cette conception amenait beaucoup 
d,auters a resoudre directement les problems de droit international prive grace aux 
principes du droit international puplic. Le refus d,appliquer la loi etrangere apparaissant 
comme une violation de la souverainete des Etats etranggers, le droit international 
public pouvait justifier I,obligation des Etats d,appliquer la loi etrangere (…) Mais 
outré qu,elles reposaient sur une conception erronee du droit international prive comme 
conflit de sovrerainetes, ces theories consideraient a des solutions douvent inadaptees. 
Elles atttibuient en particulier a la competence international des juridications des 
limites tantot excessiveement strictes, en la liant trop stricment au principe de 
territorialite comme, dans les droits de common law, avec la competence fondee sur la 
notification de I,acte introductive d,instance au defendeur sur le territoire de I,Etat 



 
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dufor ou la nationalite des parties comme en droit francais, avec les articles 14et du 
code civil et le principe d,incomoetence du juge fracais dans les litiges entre etrangers.” 
Voir Laurence Usinier, la régulation de la compétence juridictionnelle en droit 
international, économisa 2008, p52no. 39. 










LeFur
 

“… La souverainete  international de I,Etate ne s,analts pas en termes poditifs, 
comme un ensemble de pouvoirs qu, il tiendrait sur ses sujets ou sur les 
autres, elle est un attribute negatif et signifie et qu,aucun pouvois legal ne peut 
s,exercer sur lui…’ 

 


 
()79(  Le droit public sun Etat s,applique sur I,ensemble de son territoire. Cependant, I,Etat 
peut ne pas appliquer son droit interne a I,egard de certaines activies d,un Etat etranger 
lui permrttent d,une part de garantir I,independace fonctionnelle de ses servies publics, 
d,autre part d,assurer  sa souverainete  sur les biens se trouvant dans un territoire 
etranger. Brice Soccol, manuel des relations internationals, Paradigme, 12 ed. 2008, 
p37. 
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 


 

 
 

 
)86( -Ali Bencheneb, Les mécanismes juridiques de la relation commerciale internationale 
de I, Algérie, OPU, 1984 p47 

 


 
 


 
)90( -fouchard (ph) ,l'arbitrage commercial,op.cit,p91,no.162. 

 
 
 

((The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an 
investment, between a Contracting State (or any constituent subdivision or agency of a 
Contracting State designated to the Centre by that State) and a national of another Contracting 
State, which the parties to the dispute consent in writing to submit to the Centre. When the 
parties have given their consent, no party may withdraw its consent unilaterally )). 

 

 
((Consent of the parties to arbitration under this Convention shall, unless otherwise stated, 

be deemed consent to such arbitration to the exclusion of any other remedy. A 
Contracting State may require the exhaustion of local administrative or judicial 
remedies as a condition of its consent to arbitration under this Convention )). 

 
((1-Where a Contracting State has agreed in writing to submit to arbitration a dispute which 

has arisen or may arise out of a civil or commercial matter, that State may not claim 
immunity from the jurisdiction of a court of another Contracting State on the territory 
or according to the law of which the arbitration has taken or will take place in respect 
of any proceedings relating to:  

A. the validity or interpretation of the arbitration agreement;  
B. the arbitration procedure;  
C. the setting aside of the award ,unless the arbitration agreement otherwise provides)). 
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

 
)97( -ICC Award No. 2321, YCA 1976, Document-Id: 202321, https://www.trans-
lex.org/202321. 

)98(  LIAMCO v. The Government of the Libyan Arab Republic, https://www.trans-
lex.org/261400. 

)99( - Pierre Bourel et Yuvon Loussouarn, Droite Internationa prive, Dalloz 1978, p 126. 
MUSTILL


 

https://www.publications.parliament.uk/pa/ld200102/ldjudgmt/jd020516/kuwait-1.htm 
)101(- Article (9)"1- Where a State has agreed in writing to submit a dispute which has 

arisen, or may arise, to arbitration, the State is not immune as respects proceedings in 
the courts of the United Kingdom which relate to the arbitration)). 

- 
)103(  -Seema Bono & others , Sovereign Immunity and Enforcement of Arbitral Awards: 
NavigatingInternational Boundaries, 

 
https://m.mayerbrown.com/.../sovereign-immunity-and-enforcement 

 
)105( -alan s alexandroff & ian a laird , Compliance and 
enforcement,alanalexandroff.com/wp-content/uploads/2010/.../asa_laird_ch29.pdf. 
)106(  -''To the extent that any of the Parties may in any jurisdiction claim for itself … 
immunity from service of process, suit, jurisdiction, arbitration … or other legal or 
judicial process or other remedy …, such Party hereby irrevocably and unconditionally 
agrees not to claim and hereby irrevocably and unconditionally waives any such 
immunity to the fullest extent permitted by the laws of such jurisdiction'' 
)107(  -   " Subsection (2) does not prevent the giving of any relief or the issue of any process 
with the written consent of the State concerned; and any such consent (which may be 
contained in a prior agreement) may be expressed so as to apply to a limited extent or 
generally; but a provision merely submitting to the jurisdiction of the courts is not to be 
regarded as a consent for the purposes of this subsection.'' 
)108(  - ''Where a State has agreed in writing to submit a dispute which has arisen, or may 
arise, to arbitration, the State is not immune as respects proceedings in the courts in 
Singapore which relate to the arbitration''. 
)109( -l'Etat d'Israël et la société de droit iranien National Iranian oil company (NIOC), 
Cour de Cassation, Chambre civile 1 Audience publique du mardi 1 février 2005 ,N° de 
pourvoi: 01-13742 02-15237.  
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 

 

 
 


 


 



 

 


 



 




 
 


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